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APPEARANCES : Fred Simpson, Esq.
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FOR THE DEFENDANT: _ Bobby Lee Cook, Jr., Branch
Connelly, and Rex Abernathy,
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'Summerville,‘GA

May 15, 2002
- BE IT REMEMBERED, the above-entitled case came on
for hearing on this date before the HON. WALTER J. MATTHEWS,
vJudge of said_coUrt when all parties announced ready.

The following proceediﬁgs were held and evidence

introduced, to wit:

Evidence was heard in a motion for new trial.
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THE COURT: This is the motion for new trial és
amended in the case of the State of Géorgia against.
Joseph Samuel Watkins. Mr. Cook, ére you ready to |
proéeed on behalf of -- - |

| MR. COOK: Yes, Your Honor, we are ready ﬁo
proceed. . |

THE COURT: ‘Mr. Simpson, are you feadY?

MR. SIMPSON: Yes, Your Hoﬁor, but I do have --
okay. We're ready. |

THE COURT: All right, Mr; Cook.

MR. COOK: Your Honor, if I may I would like to

‘make just one or two preliminary inquiries. I’'m sure

the Court has looked at and read the amendment to the
motion for a new trial, which includes two‘speﬁific
grounds. One is referred to as the Brady violation and
the second ground referred to as the perjury of Yvonne
Agan 6r the Yvonne Agan problem. |

| Certain exhibits have been attached to the amended
motion, numbered A through H fespectfully. The two
transcripts or portions of the transcript of the
Watkins’ trial is attachea and portions of the
transcript in the Free trial are attached as exhibits G
and H. These relate to the testimony of Yvonne Agan.

I would ask the Court to take ﬁudiéial cognizance

and judicial notice of the fact that those transcripts

-3~
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are, in fact, copies of those portions of the

s transcripts from those two trials. I take that there’s

no question about that?:

MR. SIMPSON: No. No objection. We can stipulate

to that.

THE COURT:. The rest except for‘Exhibit E --

MR. COOK: Sir? '

THE COURT: Excuse me. Sevéral of these are
ekcerpts‘from the record and they’ll certainly --

additionally they’re fine. I think you’ve got a

- memorandum and a couple of sworn statements that are

not --
MR. COOK: Oh, I agree. i'm referring just to G
and H at this time.

THE COURT: All right. Then they’ re accepted then
as tendered. ' |
' MR; COOK: All the other exhibits, someiof the
exhibits, A, B, 'C, D, E, -- A; B, C and D are portions

of what will be in the record itself, of which the

Court, I will ask to take judicial cognizance or

judicial notice of.

THE COURT: There’s no problem with that.

VMR. COOK: E, attached E is a sworn statement of
James Earl Hudgins. |

THE COURT: No, James Arnold Hudgins is F. I have

_4_
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it as F.

MR.

COOK: ¥Yeah, it is F. That is correct.

THE COURT: E is a memorandum.

MR.

COOK: That is correct. E is a memorandum from

Mr. Cox to Mr. Abernathy and I take it that that is a

true and correct copy of that. We can so stipulate to

that, can we not?

. MR.

MR.

SIMPSON : ~ Agreed.

COOK: So the only thing -- eVerything is

stipulated to as being true andvcorrect with the

exception of Exhibit F, which is the sworn statement of

Mr. Hudgins.

' THE COURT: Correct.

MR

- this

I could
whether

Hudgins

. COOK: And I might be able to short circuit the

thing considerably if the Court could inquiré or:
inquire of distinguished counsel for the State
or not they agree or will concede that Mr.

came to the district attorney’s office prior to

the trial of Watkins and reported what is stated in

Exhibit

MR.

F.

SIMPSON: I don’t know that I can stipulate as

a fact that he came in. I know certainly within the

deposition and statements that he says he came there. I

would say this. I would expect -- Your Honor, I expect

- to put up some witnesses.

_5_‘
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I would expect Mr. Goldin to say that he does not
know whether or not it was before or after trial.
MR. COOK: Okay.

MR. SIMPSON:' Did that -- but anyway.

MR. COOK: Okay. Then I will call only one witness

and that would be Mr. Hudgins insofar as it relates to
this proceeding.

MR. SIMPSON: That'’s fine.

THE COURT:. Is there any other preliminary matters?

MR. COOK: That's the only one that I can think of,

Your Honor.
THE COURT: All right.
MR. COOK: Mr. Hudgins.
' ************‘*****
JAMES ARNOLﬁ HUDGINS
a witness”calied on and on behalf of the Defendant, after
first being duly sworn, was examinéd and testified as

follows:

DIRECT EXAMINATION

BY MR. COOK:

Q Mr. Hudgins, if you will, speak up loudly and

clearly where I can hear you as well as counsel for the state

'and the Court and ourselves over here. All right?

A Yes, sir.
Q. What is your full name?

-6-
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National Guafd with him -- for failing to yield the right of

way and he finally committed suicide.

Q

You’re in better shape than I am. What did Mr.

Goldin say to you when you told him that?

A‘

Q
A
Q

Mr. Goldin didn’t tell me nothing.
And theré's'no guestion but what you told him this? |
I'll take a lie detector test if y’all want me.
Now did you also --

THE COURT: Mr. Cook, will you grab that microphone

right there and just sort of move it. I have a feeling

it -- I don’t know which one is causing this problem and

I don’t know enough about this sound system to --

that?

0 P 0 Y 0 Or 0 P 0

.MR; COOK: I don’t think I need that anywéy.

THE CCURT; Well, the court reporter does. |

MR. COOK: Oh.

Did ybu at'é later time talk to Mr. Cox?

Yeé,‘I did and Ms. Colston.

And who?

Tami Colston.

‘And that waé, I believe, after the trial?

Right, the last day Tami’wés district attorney..
' And after Joseph Samuel Watkins had been convicted?_
Right.

'And approximately how long after the trial was

-12-
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- A I don’t remember exactly how long after the trial -

it was. I just know I couldn’t sleep because of what was

'going on and there wasn’t nothing being done about it. And I

came up and I talked to Tami the last day she was in office

and she faXed yﬁallbabout it.

Q . And Cox was there, Steve Cok?

A And Cox was there. Steve was there.

QA And what did.you tell them?

A 'I told them the same thing I;ve told the Couft here
today. | |

Q Did you tell them basically the same thing as you

had told Mr. --

A Goldin, ves, sir.

Q -- Goldin? Are you related to anyone in this case?

A Nb,‘sif,_I’m not. I don’t even know these
families.

Q Had you eﬁer-known me before or -

A - 'No, sir, I don't.

Q -- Mr. Connelly or Mr. Abernathy or Mr. O’Dell or

ényone connected with this case?

A No, sir, I don’‘t. I don’t. I really don‘t. I
don’'t -- there’s one person in this courtroom that I know and
he’s the deputy sheriff back there from Polk County.

Q All fight. Do you know Mr. Sutton there now?

A I know him now. I didn’t know him then.

-13-
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Q Didn’t know him at the time?
A No, sir.
~MR. COOK: Yéu may examine the witness.
MR. SIMPSON: Thank you, Mr. Cook.

kkhkkkkkkhkkhkrkkhkhhhd

CROSS -EXAMINATION

BY MR. SIMPSON:

Q er. Hudgins, if you wouldvexplain to us the
ciréumstances behind Mr. Boyd saying that he did this?

A Well, I just explained it to you.

Q 'Well,,would you do it again, pleaée, sir?

A I explained to you that he had done away with some
guineas of mine and he»C1aimed he got saved and when he |
claimed he got saved,'being a licensed minister, if you get
saved, truly‘get saﬁe, God will forgive you; I cén forgive
you for anything you've done to me. And I went.up there. He
had his baby in'his arms and I told him, I said, Joey, if you
truly got saved, I can forgive you for doing away with my
guineas. | -

I didn’t do away with them; I killed;theﬁ. Aand I killed
that boy down on the highway the other evening.- |

Q So just.Qut of the blue he admits, confesses to
killing Isaac Dawkins?

A _Right. That'’s exactly right.

Q ~ But hé said Joey Dawkins?

-14-
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Yeah.

Did he té1l you>what it was about?

Hé said he was dating his wife.

Okay. Now Mr. Boyd told ybu that directly?

- That’s right.

o » o P O ¥

Mr. Hudgins, did you ever tell Investigator Sutton

here that Boyd’s wife told him who had done it?

A I told Mr. Sutton that Boyd told me that his wife
him.
‘Q Well, let me ask you to loock at a statement ybu
pack in -- | |
'MR. COOK: Now wait just a minute.
A Yeah, wait just a minute.i

MR. COOK: Wait just a minute. I object to you
making reference to the fact that that’s a 'statement

that he made. You hand me what purports to be, I

'suppose, a transcription of a tape recording that I have

not'been afforded with and I gave you everything in

advance two or three weeks and I object to that unless

I've had an opportunity to check with the tape recording

and to determine its accuracy before you refer to it
that it’s a statement that he made.
"This is highly irregular. I gave yéu‘the courtesy

of getting a month’s advance on everything that I had

:and now you drop this on me here.

-15-
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MR. SIMPSON: Mr. Cook --
'MR. COOK: And I don't =-
~'MR. SIMPSON: If I may? .

MR. COOK: You may but I don’t like it. It’s not

1fairgand.I.object.to'it.

L. B

'MR. SIMPSON-'dYour Honor, in respondlng I sent Mr.

'lCook a letter saying that the dlstrlct attorney E offlce

. had an open flle policy. T askedahlm due to the volume_
'of the case to send one of 1ts 1nvestlgators to our
‘office to 1ook at it before thlS and I've had no contact;

lfrom Mr.‘CoQkfs offlce since theni“

THE COURT{ - I need to let you go‘ahead and proceed. -

gThls is a motion for new trlal hearlng, not - the trial of

b the case.

MR SIMPSON Yes, sir.
‘THE COURT And I need to hear what g -- i need to

hear. from all of you.

‘A NOW'before_you show meesdmething, I've get -

“THE COURT: No, sir. No, Mr. Hudgins..

A ‘Sir.

THEtCOURT: - You just answer the qneetione that' are

‘put to you

A I ve got a 40/60 vision, ‘sir.
'~ THE COURT: Okay.
Q © [By Mr. Simpson] Okay, Mr.‘Hudgins. ThiS'portion

-16-
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right here -- it’s on page two, Mr. Cook.

‘MR- COOK: That’s exactly what I'm objécting to,
Your Honor. |

'THEvCOURT:-'And what’s that?

MR. COOK: He'’s handing him what purports tb be a
statement’that he has made and there’s no evidencé that
this statement has been made by him under these
circumstances. It’s a tape recording ﬁhat I have ndt
seen'and he hands me a transcript that I have not seen.

. THE COURT: Well, you need to establish when and
where this was‘—— |

MR. SIMPSON: 1I’'m trying to. .

THE COURT: No, you need to ask him befbrehand.

MR. SIMPSON: All right, Judge.

\Q [By Mr. Simpson]: Mr; Hudgins, did you back in
August.go to the police department and talk to Stanley Sutton

over here?

A Yes, I did.

Q And did he take a statement from_yoﬁ?

A He took a statement from me. Can I say something?
Q Yes, sir.

A Before he took a statement, before he recorded

anything,'the first thing that came out of his mouth, you’'re
in serious trouble and I know your mother. She lives in
Lindale.

-17-.
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said, how do you know?

She told me so. That Mr: Boyd --

A No, sir, I did not say she told mé so.

Q I'm asking YOu to look at that and see, she told me
s07? A |

A ‘No, sir, I didn’‘t say that.

‘So if Sgt. Sutton testifies and says that you say

that -- said that, that’s not true? | |
} A ‘No, it’s not.

Q .Mr. Hudgins; you have had other information -

concerning other murders too; have you not?
A I have -- I talked to him about other murders that

had happened and I had a little information on it. Yes, I

did.
Q Tell us ébout'one in Carrollton.
A I talked to detectives down there about that.A
Q. What did you tell them?
A I told them.that a Holsey bdy had told me he killed

that coed down there.

Q All right. What happened in that case?

A ~ There ain’t -- as far as I know, there.ain’t
nothing happened.

Q . All right. Did you have some information:
concerning the killing of Frank Lott several years ago?

A Yes, sir, and I brought a drawing up here that was

-19-
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put out in 1974. They basically laughed at it. The man that

killed Frank Lott was working at Coca-Cola Bottling at the

‘time and living in Aragon, Georgia.

Q : So what happened on that?

A A year -- a year or two ago tHey tried him and
turned him‘looée. |

Q Ever had any other cases where you’d given

information to the police?

A No, I’ve asked about some.
0 What kind of cases?
A I asked about the case at the post office, the

Meﬁ’s'Den out here and the guy that was burned up out there
on Huffaker Road. |

Q  Well, why were you asking about those?

A Becéuse~I’m interested in why the job ain’t being

done to close them.

Q ' Well,-have you tried to investigate them?

A That’s not'my job. I’'m not paid by Floyd County.
Q Weli;vwhy afe you concerned with them?

A Why am I concerned about them?

Q Yes, sir.

A I am a good citizen of tﬁe United States. I took

an oath in 1954 to uphold the laws of the United States
government and the State of Georgia, sir.
@) ‘Mr. Hudgins, do you know why or do you have an idea

-20- -
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why Mr. Boyd would have told you this?

A I'm assﬁming that he was feeling guilty.
Q ~After killing your guineas?
A No,‘if'he truly got saved, bdrn again by God, I'm

aSSumiﬁg he felt guilty. |
‘VQ ‘\But»Why would he tell you this?
'A' BecéuséhI had went up theré and told him I would
forgive him for the things that he had done to me.
' MR. SIMPSON: That's allrI.hévé, Your Honor.
 THﬁ COUﬁT: Mr. Cook, any other questions? |
“MR. COOK: No. o
THE COURI: Step down, Mr. Hudgins.v Any éther
‘testimony? A | o
MR. COOK: That’s the only evidence that we have on
the motion. | |
THE COURT: All right. Thank you, Mr. Cook. Mr.
Simpson. | | |
| MR. SIMPSON: Your Honbf, if I might for the record
if Qe couid'sﬁep back for a miﬁuté to establish a time
line here;‘ Thé'death of Isaac Dawkins took place on
January the 11th of the year 2000. The Joséph Samuel‘
 Watkins trial occurred on or ébout Ju1y the 2nd of 2001.
The Mark Free trial -- |
THE COURT: That was the date of the verdict, I
think, wés Jﬁly 2nd. | |

-21-
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-MR.eSIMPSON: Yes, sir, that's what I_mean,.en-or
about. I'm not sure of the date of the actual beginning
of the trial but the verdict would have been on 7-22.

THE COURT: 7-2°? L

MR. SIMPSON: »7-2, excuse me, Your Honor.

'THE COURT: Right. |

MR. SIMPSON: The Mark Free would have ended in a
not gullty on February the 22nd of 2002 and let me go
ahead and state -- '

THE COURT: Let me baek up. I th1nk Mr. Watkins --
I thlnk ‘the sentence was signed on the 2nd of July
Yeah.

MR. SIMPSON: All right. I»-—

THE COURT: 1I’'m not so sure but -- and I don't
recall. Did 1 sentence him the‘day\the verdict came in
or was it later?

"MR. ABERNATHY: I think you sentenced him the day
of the Verdict. _

THE COURT: The transcript will ehow all that. I'm
jﬁst trying to --

MR. ABERNATHY: Right. I thinkethe trial did start
in late June.

THE COURT: Right. It was a se?eral day_trial and
concluded with a verdict and sentence on July 2nd;
correct? |

-22-
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MR. ABERNATHY: Correct.

- THE

MR.

THE

COURT: Okay.

SIMPSON: That Ms. Colston’s last day in office

'wheh Mr. Hudgins-bame in was July the 18th.

COURT: . That’s the date of Mr. Cox's memorandum

sent to Mr. Abernathy.

MR. SIMPSON: Yes, sir.. |

THE COURT: Is that right, Mr. Cook?

MR. COOK: I have no idea»of what Ms. Colston’s
last day in office was. | |

THE COURT: Well, Mr. Hudgins said that he'félked_
to her on the 1as£ -- what he remembered as being her
vlast}—f

'MR. COOK? That’s right. That’s right.

'THE COURT: :-- and this memorandum:is'the 1éth,

so - | _

'MR. COOK: That’'s right.

THE COURT: So that’s what --

MR._COOK:l If that’'s consistent. i don’t know cherv

than what he said.

" THE COURT: Okay-

MR.

there is

SIMPSON: Insofar as Yvonne Agan, the issue

concerned, I would state to the Court that I am

aware and I have asked and there is no existence of any

agreement between Ms. Agan and the State concerning her

-23-
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téstimony in either of these cases.

I will.also state for the record that Yvonne Agan
was tried on her pending charges on Apfil -~ aﬁd‘found
not guilty on,April the 5th of this year.

THE COURT: Correct. |

MR. STIMPSON: And wiﬁh that; Your Honor,-that’S'all
I have by way 6f the record. At this time I would ask
to céll some witnesses. |

CTHE COURT: Proceed.

MR; SIMPSON: We call John Harkins to the stand.

khkhhkhkhkhkhkhkhkkhkhkkkhkhhkkkhkhik

JOHN HARKINS .
was called as a witness by and on behalf of the State, and
after first being duly sworn, was examined and testified as

follows: -

DIRECT EXAMINATION
. |

BY MR. SIMPSON:

Tell us your name, please.

Q
A .John Harkins. Excuse me, John Harkins.

Q And what'’s your occupation?’

- A I'm the chief investigator=with the‘district
attofnéy's office here in Rome.

Q All right. 1In connection with your duties as chief
investigator for the DA's office, were you involved with the

prosecution'of the case of The State versus Joseph Samuel

-24-
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Watking?
A Yes.
Q Iﬁ what capacity?
A I aided Ms. Colston.
Q .Okay. Ms. Colston was the prosecutof in thé case?
A Cof;ect. | |
Q During the course of»preparing for trial,'did the

State haﬁe anAopen file policy:concerning that case?
A Yes.
Q ) Are you éware of whether or not Mr. Abernathy came
in to view the file?
A I believe Mr; Abernathy and Mr..O'Dell had come in
there several times.
Q And as far as you were aware, was he able tdlhave
access to our.complete file, the DA's file?
A . As fér as I can reﬁember, yes; I don’t know of any
day they were denied ahy access to the file.
MR. SIMPSON: Thatfs all I have, Your Honor.
THE COURT: Mr. Cook. R

khkhkhhkkkhkkhkkhkkhkhkkkkkkkk

CROSS -EXAMINATION

BY MR. COOK:

Q- Did.you ever talk to Mr. Hudgins?

A No, sir, I've never seen him before until --
Q . You'’'ve never seen him before?

-25-
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A .Until --
Q Have you inSpected the fileiin this case?
. | )
A I was fairly familiar with ﬁt, yves, sir.
: ; _
Q. 1Is there anything in the‘fiﬁe about the fact that

Mr. Hudgins weht to Hal Goldin and'reborted what he has just
testified to? '
A No, sir.
Q So if Mr; Abernathy had inspected thé file, that
wouldn’t have been in it; would it? = |
A »i don’'t remember anything ghat was in there.abéut
Mr. Hudgins. I never saw Mr. Hudgin# beforé until he came up
here and‘ﬁalked to Ms. Colston and Mﬁ. Cox.
Q Okay. That’s all I haVe.v?
MR. SIMPSON: That’s all we,héve-of this witness,
Your  Honor.
THE chRT; Okay. |
MR. SIMPSON: We’ll call Hal Goldin.
MR. COOK: Hi, Hal. *
****************;***
i
HAL GOLDIN |
was called as a witness by and on beﬁalf of thé Sﬁate, aﬂd
after first being duly sworn, was exémined and testified as

follows:

DIRECT EXAMINATiON

BY MR. STMPSON:

-26-
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Tell us your‘name, please.
Hal Goldin.

And what’s your occupation?

LN O R S &

Assistant district attorney.

Q - Okay. And how long have you,beeh so employed,AMr.'

Goldin?
A Four years.
Q Mr. Goldin, do you know Mr. Hudgins, James Hudgins?
A  Yes, I do.
Q How'long.Havé you known him?
A I've known his family for many years. I’ve known

Mr. Hudgins personally probably for about five years;

Q - All right. Now what were-the circumstances of him
coming to you and telling you this about Joseph Boyd?
| A_. One day he appeared in my office} which was on the

second floor of the courthouse. He came by, I believe to

discuss the impending split of the Tallapoosa Circuit and the

possibility that there would be an election or an appointment
made in the judicial circuit for distfict attorney.

I reside down.in the Tallapdosa Circuit and he had héard
ﬁy name_mentioned as a possible candidate. He came by to
talkvto me about that and to tell me what he knew about the
office.

Dﬁrihg the course of the}conversation,'he at some'point
and I don't remember the specifics, he mentioned that he had
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some problems w1th a neighbor about some chickens or gulneas.

And durlng the course of some conversatlon with this

| neighbor, thls nelghbor had made a statement that he had
'killed.a boy down on the highway and that was basically the

Agist.

Q Did he ever mention Isaachewkins’ nemelto you?

A I don’t‘remember if that-name'was brought.up
sbecifically or not. |

Q ‘Do,Yon know when this conversation took place and
let me phrase thet in context of.before orbafter tbebtrial of
Joseph Watkins?_ | | |

A f I don t remember if it was before or after. It was

.1n close prox1m1ty to. the trial.

Q And as a“result of him relating this information to

‘you, what did you tell him?

A I inquired of him to find out if he had reported
this to the pollce He assured me he had already been to the

pollce department and it was belng dealt with. At that point

we contlnued our conversation about the orlglnal matter.

Q Now as far as you yourself is concerned -- are

concerned, did you have any involvement with Watkins’

'prosecﬁtion?
A | lNo,‘sir.
Q How manyvessistant DAs are‘employed in the Rome
circuit? - | |
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A There’s nine-assistants ahd then the eiected.DA,.
| Q ‘And you had no involvement with the cése itself?

A Né, sir.

Q While Mr. Hudgins has talkéd to you either then or

on other occasions, has he told you about.othef murdefs

taking place?
| A Yes, he had. mentioned that he had been involved in
giying information in other murder caséé. I think the only
éne I specifically.remember him alluding to by name was the
murder of the sheriff down in Polk County.
| | MR. SIMPSON: That’s all:I:have, Your Honox.
'THE COURT: Mr. COOk.T - | |

khkkkhhkhhhkkkkhhkkkhhkhkhhkkihk

-CROSS-EXAMINATION

BY MR. COOK:

Q Very briefly. Good morning, Hal.
A Good morning.
Q 'Hal, when you talked to Mr.. Hudgins on this

occasion, as I:ﬁnderstand it, you have no recollectioﬁ as to
whéther it was before the trial or after_the trial?

2 No, sir, I do not. | |

Q And .as I understand it, you do not remehber the
name of the perSoh that he reported that this man Boyd had
killed? | | |

A I don’t remember that.:
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Q One way or the other?

.A No, sir.
- Q Did you make any report.of‘this>to anyone?
A No, sir.

Q And no report was madebeither in writing or

otherwise?
A No, sir.
Q .Nothing further.

MR. SIMPSON: Nothing further. That’'s ali I have,
Your Honor. | | |
THE éOURT: Step down, please.
MR. SIMPSON: Jim Moser,.Your_Honor.
MR. COOK: Can I concede and stipulate that Mr.
Goldin was not involved directly in the Watkins’ murder
trial? However, that makes no difference on the --
MR . SIMPSCN:_ I understand. I just wanted\to, for
his sake I just wanted the Court to understand that.
MR. COOK: No question about that.
*****.**********************
JIM MOSER
was called as a witness by and on behalf of the State; and
after have having been first duly sworn, was examined and .

testified as follows:

DIRECT EXAMINATION

BY MR. SIMPSON:

-30-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

% . %

Tell us your name, please.

My name is Jim Moser. |

And what'’s your occupation?

-I work for the City of Rome Police ﬁepartment.

And how long have you been so employed?

> O B O ¥ O

Since January of ’86.

Q You’'re currently assigned to the investigation

division; are you not?

A Yes.

Q And were you so assigned back in January of the
year 2000?

A Yes.

Q On January the 11th, wefe you assignéd to
investigate the death of Isaac Dawkins?

S\ I was on call that night when that oécurred, yes.

Q All right. Now to lead us up through that, you
checked out a number of leads; did you not?
| A Yes.

Q' Were you yourself ever able to maké an arrest in
this case?

A No.

Q What happened insofar as the County Police
involvement in this?‘

A I don’t know.

Q  Okay. You were out of it at some point?
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A - Yes.

Q All right. During the course of your
investigation, did you talk to a Mr. James Hudgiﬁs?

A Yes. “‘

Q  All right. When was that?

A Approximately, the best I recali, April of 2000.

Q .,All right. And.what did he tell you?

A He told me that he felt that a guy named Joseph

ABoyd shot, what he said, the boy on the highway.

Q He felt that Joseph Boyd had done it?

A .Yes. |

Q He used those words?

A No, I can’'t say that he used those words.

Q All right. Did he ever come out and say that Mr.
Boyd told him he had done it? |
A To me, no. | _
| Q All right. Why did he feel that Mr.'Joseph éo?d
had done it?
A He relayed that Mr. Boyd -- it was not uncoﬁmbn for
him to be shooting up at his house and something té'the

effect of he believed, whichever one he used, that Isaac

Dawkins was seeing Mr. Boyd’s ex-wife. I believe her name is
Crystal.
0 How far is Mr. Boyd’s house from -the area where

Isaac Dawkins was shot?.
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A Well, you have to go -- if YOu went by ﬁhe old Coke
plant there on 27, probably a mile and a half, between a mile
and two miles.

| Q In your opinion wouid it be possible for someone to

fire a gun at Boyd’s house and hit someone on U.S. 27 at that

spot?

A . Not from where Mr. Dawkins was shot, no, not in my
opinion. |

Q But he thought that Mr. Boyd did it becauSe he was

shooting at his house or shooting around his house.

A Well, he mentioned Mr. Boyd had shot in the past,
yes.

Q And as a result of getting‘this information, what
did you do? » '

A I didnft do -- well, I talked to Cryetal Boyd and I

talked to Stephen Boyd.
Q Now who are they?
A Crystal Boyd is the ex-wife, I assume ex-wife of

Joseph Boyd. Stephen Boyd was the son of Joseph Boyd and I

talked to a Jay Barnett and a couple of other people involved

in this incident.

Q All right. And who is Jay Barnett?
A Jay Barnett was Isaac Dewkins' friend.
Q In talking to all of them -- well, first of all let

me ask you, what did Crystal say?
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A She denied ever knowing Isaac Dawkins, denied ever
having, of caurse, a relationship' with him and stated she had
not been in Rome sinc¢e November of ’99 and didn’t believe -
that Joseph Boyd was a violent person.

Q  What did Stephen Boyd tell you?

A He stated that is was not uncommon for them to
shoot hlm and hlS dad to shoot up at thelr house and that he
was not familiar with the name Isaac Dawkins, ‘didn’t know |
him, didn’'t see h1m had not seen him in the past S0 was not
familiar w1th him.

Q What did Jay Barnett and soma of Iéaac's other
friends tell you? | |

- A Never heard of Crystal Boyd, never heard of any
relationship from Isaac Dawkins concerning Crystal Boyd.

Q All right.

A  No affiliation.

Q All right. Could you establish any cdnnection
between Joseph Boyd and Isaac Dawkins?

A No.

MR. SIMPSON: That’s all I have at this timé, Your

Honor. | | |

hkhkhkhkkkkhkkkkk

CROSS - EXAMINATION

BY MR. COOK:
Q Good morning, Mr. Moser.
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case?

A

Q
A

. ' . . .

-~ Good morning.

You are a City detectiwve; right?.

Yes, sir.

And you were working on this case, on this murder

Yes, sir.
And how long did you work on this murdér‘case?

"I worked from January the 1lth on and off until

November of, I believe it was 2000, once the County Police

made the arrest.

Q

And so were you the number one person that was

assigned to it? Would you characterize it in that way?

A

Q

A"

Q

I reckon so, vyes, sif.
And you kept a file on this case, of course?
I did so.

* And when Mr. Hudgins came toiyou,_he was the same

Mr. Hudgins that testified in this case; right?

A

I don’t know if he testified but I recognize him in

thefback, yes, sir.

Q

Well, you saw him testify; didn’t you? Have you

been in the courtroom?

A

Q
A
Q

No, sir.

All right. What’s his full name?

James Hudgins is what I -- .

And you saw him back here in the courtroom?
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sentences
A

Q

N

Yes.

And did yéu write down anything that he told you?

- A couple of sentences, yes, sir, regarding --

A couple of what?

Sentences, plus or minus.

A couple of sentences?

Yes, sir.

Do you have those sentences with you?

I don’t have them on my person, no, sir.

And what 'did you do with them?

They were in my file.

‘Did‘you ever turn them over to anybody?

What habpens on our file or our case --

My questioh: did you ever turn it over to anybody?
I'l]l answer yes, sir, my supervisor. |

What?

" My supervisor.

Who.did you turn it over to?

That would have been Lt. Burnett.

Do you know what he did with it?

She did with it, no, sir.

You don’t know? And what were thpse two or three
that you put in? Could you get those for us?

Yes, sir.

Would you do that?
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the

Q
that your
A

Q

that you
A
Q
A
Q

A .
from area

Q

A
area of J

time shot

Q

MR.. SIMPSON: Mr. Cook, if you'll‘ﬁermit me. Did.f
leave‘your stuff back here? |

iMRi-MOSER: My file is by Mr. John there.

MR. COOK: May I just -- if you’re going to go --
MR. SIMPSON: Yes. | |

MR. COOK: Good, I'll Qait on you. May I wait,
se? _

THE COURT: 'They’re just‘right here. ‘They’re in
courtroom. He just doesn’t have them with him.

[By Mr. Cook]: He handed you a lot of stuff. Is
file?

:Yes,

Ali right. Get me thoSe’two or three sentences
wereAtélking about.

[Witness complies.]

May I see them?

Yes;

Would you read that?

It says, heard shots off "x", which is time for me,
of Joe and Stephen Boyd since one -- |
Heard what?

Shots off -- that's mylabbreviation for time, from
oe and Stephen Boyd’s. Since 1-11 heard on -~ oOne-
-Well, did you write down anything where he told you
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‘that he felt that Boyd had shot Dawkins?

A

o:u»o:u:o:v'-;o:vao:v-ao_

No, sir, I did not.

Did you not consider that important?
Yes, sir. |

But you didn’t write it downf
That’s correct.

And you didn’t report it to anybody?

Well, I followed up on what I --

My question is: you didn’t report it to anybody?

‘No, sir.

You kept it to yourself?
At that time.

And you were the chief investigator in this case

and Mr. Hudgins told you not in those exact words but to the

effect that Boyd had shot the boy Dawkins?

A

Q

A

Q
important

A

¥ O ® 0

In what he believed.

- Yeah.

"Yes, sir.

And you made no note of that? Consider it

but didn’t write it down?

-That’'s correct.

And didn’t report to a single living soul? -
Well, I can’t tell you that --

Isn’t that correct?

I cannot tell you if I ever reported -- never
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_reported it later. I don’'t recall, ‘no, sir.

Q -Well, 1f you ever reported it later you ve. got all

the file that he handed you, see if you can flnd it?

A Well, I would not have written it down as to whom I
tbld what. | | |
Q -You would not have written it down‘to whom I told‘
what? |
A That s correet ‘
.-Q- Is that the way -- is that the general way that you

do business in 1nvestigat1ng --
| MR. SIMPSON; "Objection, Your Honor. That;s being
argumentative.
MR.-COOK{ ‘I'm not beingvargumentatiye.f Can I
finish'my questiQn? |

Q Is that  the general way that you operate, your

- general modis operandi in investigating a murder case if a

citizen comee.in and tells you that they believe that so-and-
so shot the deceased, that you don’t make any entry about 1t
and don’t tell anybody about it? | .

MR. SIMPSON: Same objectien, Yeur Honor.

THE COURT: 1I’1l1l let him answer the question.

A. Well, my entry part, yes,-I did not write it down.

I Cannot tell you that-i did notbteil_my snpervisor as to
what maybe_Mr. Hudgins told. I did not relay in writingvor
verbally every‘time semething is said;.no, sir. N
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Q

‘e e %

But there’s no record -- no record exists as to

what Mr. Hudgins told you concerning-the fact that he

believed that Boyd or whatever the words were -- that Boyd
had shot the deceased Dawkins? | ‘

A Written record, correct.

Q Pardon? | |

A Written_record, correct.

- Q

Did you ever talk to anybody in the district

attorney’s office about it?

A

Q
see you?

A

O » O P O ¥ O

or not.
A
Q
enough?

A

Not that I recall, no.

- Did you ever tell them about Mr. Hudgins coming to

Not thaf I recall, no.

'And that was before the trial; wasn’t it?

fes, sir.

And you didn”t consider that important;.did fdu?
I couldn}t”corroborate it, no, sir.

What?

I could not corroborate it.

I didn’'t ask you whether you could corroborate it

Well, I don’'t know --

I asked you whether you considered it importanf

"I don’t have an opinion on that. I don’t have an
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answer on that. No, sir.
| ‘Q‘ You don’t have an opinion? -
A No, sir.
MR. COOK; Well, you can come down, Detective
Mosger.
MR. SIMPSON: Not Quite yvet.

khkhkkkkhkkkhkhxkkhhkk

" REDIRECT EXAMINATION

BY MR. STMPSON:
Q - ‘Mr. Moser, did you in your own mind dismiss Joseph
Boyd as a sUSpect'in this case?

A Upon not being able tb.éorroborate'what Mr. Hudgins

said, yes.

Q Did Mr. Hudgins ever teii yoﬁ directly that Joseph
Boyd had confessed to the crime? |
A '_ No.
MR, SIMPSON: That’'s all I have, Your Honor.

kdk ke kkkdkddkkkkkk

RECROSS-EXAMINATION

BY MR. COOK:

Q 'And even if he had, you wouldn’t have put that
down; would you? You wouldn’t have recorded that; would you?
| A That’s an unfair quéstion, I can’t answer that.

THE COURT: That’s speculation because he says it
didn’t happen.
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MR. COOK: All right.
' THE COURT: Any other questions?

~ MR. COOK: I have nothing further from Detective

-Moser .

THE COURT: Well, I do. What did -- what did Mr.
Hudgins tell you, if any, as to how Mr; Boyd had )
éécomplishéd»ﬁhiévact? -

A That’s correct.

THE'WITNESS: Well, hetéaid that he just shoots
Aquité‘ofteh from his house énd that on Jahuary the iith,
‘he heard one shot and he could not, that I»récall,
specify as.to the time of day. | :

THE COURT: That who shoots from whose houée?‘

THE WITNESS: Mr. Boyd shoots from his houée.;~Mr,
qudjand Mr.gHudgins live -- at the ﬁimé lived in a .
cloéé ﬁroximity'of each other, I‘believe by “apartment -
wiée,. ' |

THE COURT : And tell me whefe they lived.:‘

- THE WITNESS: 2250 Caveispring Road.

THE COURT: Was that in'the vicinityfdf'this
'shootiﬁg?4 | | |

'THE>WITNESS; Between a mile and two miles from the
accident scene; yes. |

THE'COURT; AAnd did you ever iﬁvéstigate what kind
" of automobile of vehicle Mr. Boyd drove?
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THE WITNESS: I don’t recall, no, sir.
'THE COURT: Okay. But what you’re telling Mr.
Hudgins says is that he thought the shots were fired
from the vicinity of his residence, a milé and.a'half-or
two miles from where the shooting occurred?
THE WITNESS: Yes.
THE COURT:  All right. Any other questions?
MR. SIMPSON: No, Your Honor:
THE COURT: Thank you. Step down, Detective. Mr.
‘Simpson? | . |
MR. SIMPSON: We call Joéeph Boyd.
" THE COURT: ‘Joseph Boyd,_ Come up. Come all the
way around over here, Mr. BOYd. |
' hkhhhkkkhhkhkhhhkkkhkhhhkkd
JOSEPH BOYD
wés called as a witness by and on behalf of the Staté, and .
after having been first duly swofn, was exémined»and

teStifiéd as follows:

DIRECT EXAMINATION ' : v

BY MR. SIMPSON:

Q Would you tell us your name, please?
A My name is Joseph John Boyd.
| THE COURT: Pull that down and point it at you.
A My name is Joseph John Boyd.
Okay. Mr. Boyd, first of all let me ask you:_why
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are you in custod&?

A Child support.
‘Do you know James Hudgins?
‘Yes, sir.

How do you know him?

» 0 » ©

That'’'s my heighbor.
Q  All right. What kind of relationship do you have
with Mr. Hudgins? | | , |
A ‘A fairly good relationéhip.
MR. COOK; If he would be kind enough to speak up

loud and clear so I can hear you.

Q Speak up some.

AA It’s a fairly good relationéhip with Mr. Hudgins.
He -- he’'s kind of getting old and senile but he’s mad at me.

Q Why is he mad at you?

A  For shooting his guineas.

Q All right. Did you do that?

A

~Yes, sir, and I went down there and he accused a
bunch of other people for that and I offered to replace his’

guineas and he won’'t forgive me for it. I went down there

and apologized many a times and I'm still going to go down

there and apologize for that matter.

Q | All right. Mr. Boyd, did you ever tell Mf. Hudgins
that you had shot the,boy»down on the highway?i

A No, sir.
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Do you know -- did you know an Isaac. Dawkins?.
Nb, sir.

Did your wife know Isaac Dawkins?

L T &

As far‘as_my knowledge, I don't thiﬁk so.
-vMR. COOK: I object to that as being -- asking.for
a coﬁclusion of this witness. |
MR. SIMPSON: I asked if he’s aware, Your Honor.
THE COURT: Well, he can ask oniy to ﬁhe extent

he’s aware.

Q 'Are you aware if she knew him?
A I don’t have really any idea.
Q Well, let me ask you this. Wefe'you jealous of

Isaac Dawkins for dating your wife?
A I don’t even know Isaac.
Q Okay. You don’t know if Isaac Dawkins -- did Isaac

Dawkins date your wife?

A I don’t even know that.
Q You don’t know the name?
A No, sir. 1I don’t even know if she knew it.

Q Okay. Did you have anything to do with the death
of Isaac Da@kins?
A No, sir.
- Q Do you know anything about it other than what was
in the papers?
A No, sir. All I know is he left the college and he
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got shot.-

Q 'Qo you have occasion to shoot guns aroﬁﬁdbyour
_hdusé?

A Yes, sir.

Q How far is your house from.let(s say the Cbca—Coia
plant where ——.abbut where the shooting took place?

A Maybe a mile, something like that .
Are there hills around there?
A Yes, sir. | _
MR. SIMPSON: That’s all I have, Your Honor.

hkhkkkhkhkhkhkhkkkkhkkkkkdk

CROSS - EXAMINATION

BY MR. COOK:

'Q Goéd morﬁing,'Mr. Boyd. I'm Bobby Lee Cook and I
represent Watkiﬁs. ‘I have just a few questions. Are you in
jail? |
Yes, sir.

What for?
Child support.

What?

5> 0 ¥ O b

Child suppért.

Q And is that child support as a result of the w;fe_
that we’re talking about here? |

A A'Yeé, ma’am [sic].

Q What is her name?
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Her name is Christa L;'Boyd.

How long have you been in jail?

, Sincé'Thursday.

I'm'sorry.
Since Thursday.
Since Thursday? How much are you behind?

Around 6,000. I'm working now and I’'ve got $252 a

week coming out of my check and they --

» 0 P 0 w0 P 0O

Are you and your wife divorced?‘.’

Yes, sir.

And when did that divorce take placg?.
Approximately three years ago.

Three years ago?

Yeah, in November.

That would have been November of. when?

Three years ago, about November it will be thfee

years ago.

Q
A
Q
A

Q

of 19995'

Yes, Sir, stething like that.
'Of 19992 |

'Yés, sir.

So you and your wife were divorced a little bit

before'this boy was killed?

A

Q

I reckon. I don’'t know exactly when he was killed.
And you don’t know whether your wife was dating"
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Q

problem?

A
Q

A

o B oo P o

‘told you. -

A_Iéaac Dawkins or not?
No, sir.
You don’t know; do you?

No, sir.

One Way or the other?

'No, sir.

And you‘and Mr. Hudgins yOu.saylhaVe'had a littie

Well -

'That‘he doesn’t like you?

Well, he -- he’s coming around. His-wife -- he'll

go to sleep and his wife comes up and apologizes for his
gctiOns but_——Aand the only reason I went -- like I say; went
doWn there and told him because he’'s done accused a bunch_éf_
other pedple of doing this and doing Ehat. And I Weht down

and told him, I said, Mr. Hudgins, I said, I done that and I

‘See what it is the reason I got fid'of these guiheas is
I had some roosters. I had them on tie.cords and his guineas'

wduldvcdmé up there:and I kept telling him about it.

Did YOu shoot his guineas?

Yes, sir.

‘You shot his guineas?

Yes, sir.
How many guineas did you shoot?
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A Four or five.

Q -Aﬁd you told him that?

A Yes, sir.

Q ° And you told him you were saved?

A' Yes, sir. .

Q Did you teli him that?

A Yes, sir. I went down there and --

.Q _Yoﬁ told him you were saved?

A Yes, éir.

Q  When he said to this Court that you told him that
he -- you said he was saved, that'’s a*corréct‘statement;
right?

A" Yes, sir.

Q And when he told this Court that you said that --

admitted that you were shooting his guineas, that’s a correct

statement; wasn’t it? .

A Yes, sir. ‘
Q But you deny that youvsaid anything about'killing
Dawkins? o '
A Yes, sir. I deny it because I don’t know anything

about Mr. Dawkins.

Q You don’t know anything about that?
A No, sir.

Q Do you remember having any conversation with Mr.
Hudgins about that?
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A‘ No, sir.

Q Méntioning.it at the time?

A No, sir.’

Q' You'just don'’t remember one wéy or the other?
A. Yes, sir, I remember real ;- that I didn’t‘éay

anything about that. I don’t know_where'he comes up with

this at or not. He’s just mad, I guess and hé’s accused a

lot of people for a lot things.

Q He Was'mad but when he accused you of shooting your-
guineas, that was the truth; wésﬁ'tvit? |
A Yeé, sir.
Q And.why did --
A No; I méan, he didn't know. . He just -- he accused
a bunch of othér people and I went down there and conerntéd
him_aboﬁt that I done it because he was accusing this and my
neighbor and my other neighbor down there and my other
neighbor and --
Q How mény did you shoot?
MR. SIMPSON: Your Honor, that’s been asked and
answered. |
_MR. COOK:» I haven’t asked him how many.
THE COURT: Yes, sir, he said --
A .Four or five.
Four or five? Where were they when you,shot them?
A In my yard.
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Q In your yard. I have nothing further, Mr. Boyd.

|| Do you have any other -- been convicted of anything?
A No, sir.

MR. SIMPSON: 'Objection, Ydur Honor.

THE.CQURT: All right. Step down, Mr. Boyd.

MR. SIMPSON: Your Honor, we’ll call Stanléy Sutton

to the stand, please.
| & & % &k ke ok kK kg ok k ok %k kkk
STANLEY SUTTON'

a witness called by énd on behalf of the‘State,_and after
being first duly sworn, was examined and testified as

follows: .

DIRECT EXAMINATION

BY MR. SIMPSON:

Q Tell us your name, please.

A My name is Stanley Sutton.

‘Q ' Move up;-please. And what’s'your occupation?

A .Investigator with the Floyd County Police
Department . |

Q And ybu were the lead investigator for the County’s

<L

involvement-invthe Dawkins’ case?
A  That'’s correct.
Q When did you become aware of Mr. Hudgins andvthis
information he has concerning Mr. Boyd?
A During the July -- of the trial of Joey Watkins -
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the day Tami Colston had talked to me concerning Mr. Hudgins
going to Hai Goldin and télking to him concerning -- about
the neighbor, Joseph Boyd. |

Q' Now was this before or after ﬁhe'trial that you
found out that? | |

A It was at the end of the trial, around I’d say the .
latter part of the trial that we talked about it.

Q All right. Now as a result of gettihg this

information from Ms. Colston, did you interview Mr. Hudgins?

A I did.

Q . All right. What were the circumstances behind
that? |

A Wéll,”I went to his residence, which he- lives off

Sims Avenue and set up a time to interview him and I told him

‘I would come by and pick him up. And he said, no that he was

insistent that he’ll come up to the police station. He came

up in August of 2001 and we did the interview and like I
, ¢

said, I was nice and polite to him.

Q | Did you ever threaten him?
A I never threatened him in one way, shape or form I
recall.
| Q Well, héw dia you act towards him?
A I was completely showing him my utmost respeét. i

was nice to him, polite to him and wasn’t out of the way,
wasn’t rude to him or nothing and was never disrespectful.
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Q Did,you'threaten his mother?.
A No( I don’t even know them. Tﬁis.is the first time
I ever had an opportunity to meet Mr:. Hudgins, the first I
ever met him, didn’t_khbw his mother; didn’t know anything
about him or his mother or anything aboﬁt Mr.»Hudgins at all.
~ THE COURT: Whére's -- oh, there’'s Mr. Cook.
***********:***********
CROSS - EXAMINATION

BY MR. COOK:

Q "Mr. Suﬁton, when did you interview Mr. Hﬁdgins?

A It was in August, sir.

Q After the trial?

‘A That's correct.

Q. After the Watkins’ trial?

A That’s correct. '

Q When did you-learn that Mr. Hudgins had been to Mr.

Goldin, Hal Goldin, and had said -- |
MR. COOK: Just a minute, let me finish.
Q -- and had réported -- had reported that he had had

a conversation with. Mr. Boyd and Boyd said that he killed

Dawkins?

A This is in July. I want to say at the end of the
trial. :

Q Pardon? ’

A The end of'fhe trial, the end of the Joey Watkins’
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trial that Tami told me that supposedly Mr. Hudgins had Weﬁt'.
to Hal Goldin. .> » ‘ | |

Q Who ‘told you that?

A. Tami Colston and I believe Joﬁn'Haikins was
present. —

That’s the first time that you had heard that?

A That is correct.

Q You had not heard it prior to the trial?
A No, sir. |
0

That'’s allf
THE COURT: Any other questions?
MR. SIMPSON: That's all I have, Your Honor .
THE COURT: Step down, Sgt. Sutton.
SGT. SUTTON; Thank you. |
MR..SIMPSON: That’s all I have in the way of
witnesses, Your Honor. .
THE COURT: All right. Mr. Cook, any further
witnésses? |
MR. COCK: No, sir.
THE COURT: All right.’ Isvthere_anything further,
Counsel? | ;
MR. COOK: 1I’'d like to be heard from. .
MR..SIMPSON: So would‘the State but nothing else
by way of evidence, Your Honor. |

THE COURT: All right. Testimony is concluded then
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her to lie. We’re talking about an offense that took

plade.in-January, her first testimony occurring in July

_of 01 and then her second testimony occurring, I

believe, six months, seven months after in February of

102 and people being people, there’s room for -

contradictions between different times and we take that
position.

I would also like to point out insofar as Mr.

" " Hudgins is concerned and, you know, this gets into trial

strategy and so forth but I do need to remark upon the

vfactAthat Mr. Hudgins was not called to testify at the

Freeltrial and counsel was certainly aware of that at
that time and that involved thé same‘cirCUmstances.

That’s all I have, Your Honor.

MR. COOK: Thank you, Your Honor. I’'m not»gbihg to
be very‘loné. I wou1d like to address, if I may, the
Yvonne Agan,vwhaﬁ I refer to és ground number two of the
Yvonne Agan proﬁg in my first argument.

I did not try either --

THE COURT: I think‘I need to ask a question at
this point and then I’11 let you have free rein.

'MR. COOK: Sure. ‘

THE COURT: At what péint in time did the defense
become aware of -- the defense became aware of Mr. |
Hudgins’ statement by virtue of this memorandum in July
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of 01; is that‘cbrrect? . |
MR. COOK: That’s the first time I!m-awafé of it.
MR. SIMPSON: That’s correct, Judge.. ;
 THE COURT: Okay. That's Eine. Thank you. I
thought that,was.right but I Waﬁted’to makeAéure.
MR, COOK: That’'s the first time. I was not --

as the Court knows, I was not counsel of record in

"either --

THE COURT: Mr. Abernathy in your office was.
MR. COOK: -- case but my colleague and partner,
Mr. Abernathy, was. In the first trial the Yvonne Agan

testimony was in my opinion from having read the record

in this case and not having been present in the trial,

one of the areas that was indeed in.my opinion
catastrophic to the defendantfs case, she testified
uﬁequivocally as follows ana_I'd just like to run over.
it briefly.

.Question by the district attorney: When he left,
did he tell you what happened after he put it in réverse
and left the driveway? |

Answer: .He said, I could hear them shooting at me,
Vonne, and he reached up and grabbed me and he said,
Vonne, I know they were shooting at me.‘

| I said, are you sure?
He said;vI am positive. I heard it. He séid,-that'
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‘is all he knew, to come here and I didn’t want to bring

thém straight here because Ivknew you were,here a lot by
yourself.

‘She tellsAthé'jury and the.Court that she is --
that what he said; that‘he was positivesthat théy'were
shooting at him. - There was a conviction in the.Watkins'
trial. |

In the second trial in which there was an acquittal
based upon the same general factual eﬁidentiary
background to the record I have read, the district
attorney asked'the question of YVonne Agan:‘Another.
thing Mr. Abernathy asked you was about Isaac saying
something about someone shooting at him. Did he tell
you that too? |

"Answer: He told me he thought they wére shooting'at
him but he said, I don’t know if-I‘was hearing right or
not. Maybe they weren’t. Maybe they were just throwing
things at me but said, Vonne, it sounds like théy are
bﬁt I can’t swear to it. |

There is a total absolute contradiction between
trial one and trial two with reference to the part of
her testimony that is critical or that was critical to
the State’s case.‘

Call it -- I characteriée it as perjury. It.
ddesn't make any difference actuélly how I éharaéterize

-58-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

it. It on iﬁs face, each instance is a contradiétion to‘
the qther. _

'ibsuggest'to the Court that in light especially of
the acquittal in case two, if.a'jufy had had this same
testimony in case one, that thefe is a strong
probability; a strong probability that a verdict of not
guilty_Would have been returned in the first case. I'm
not a prophet and, of coufse,vyouiknow and I know that
all you can deal'with is pfobabilities and not absolutes
in this business.

I addiéss that issue first beééuse frankly T think
it is one of the critical iséues in this case and
probabiy in my opinion the most'defining one.

I'l1l refer the Court to an old casé. Sometimes old
cases speak with more eloquénCe than new cases. It’s
the case of McDaniel versus The State, 74 Georgia
Appeals, page 5 where the gist.bf that case is as
follows: The Court said the real ultimate criteria,by‘
which the merit of such testihony, referring to néwly
discovered evidence, should be measured is the
probability of a different result and when that

probability appears, the ends of justice require that

new trial be granted.

I'm not going to stand here and tell you that I
know as much about the evidence in these two cases as
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the importance of these contradictions or discrepancies

or whatever -- however you wish to characterize them to

. the Court_but’in my opinion, having done this for a

little while, this is one case that more so than any

that I have seen in many years that jumps out at me to

“where the ends of justice certainly in my honest opinion

require that a new trial be granted.

I am aware that the grant -- that the first grant
of a new trial is a matter of which adjusts.itself to
the wise discretion of the trial judge and I am also
aware that there would be no reversal unless it was
clearly»erronedus. So my argumeﬁt here is one that
addresses itsélf to the wise discretion and the wisdom
of the Court that heard both ofAthesé cases.

I will now briefly address what I refer to as the
Brady violétion. I don’'t want to lecture to this Court
on'the importance of Brady except to say thét in all
modesty that I’ve had a little bit of experience‘in the
area and in one 6f the most extraordiﬁary, unusual
miscarriage of justice that’s ever happened in this
state in what is referred to as the old Matthews cases
in Cobb County which went all tﬁe way from the lower
court to our State Supreme Couft and it affirmed and
ultimaﬁely after an 18-day evidentiary hearing before a
very conservativé judge, Judge Moye, the convictionsi
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-were set aside and invalidated upon serious

Constitutional grounds, which spoke-to the proposition

- of Brady.

It is the uncontradicted evidence before this Court
thatIMr. Hudgins reported what he said that he reported
to Mr. Goldin. It is the uncontradicted evidence that -

that was not revealed to the defense in this case prior

tolthe‘tfial;

Whether or not at this point in time what Mr.
Hudgins had revealed would have been-admissible or not
admissible, 'whether or not what he revealed was

considered to be important or unimpoftant, whether or

,nét it was concerned at the time as to whether they
checked it out later aftér the trial and found out that

. they'didn't believe it, that’s not the test in this

case.

There was a Constitutional obligétion'within'thé
meaning ovarady and within the'meaning especiallyiof‘
the last case ﬁhat‘the Supreme Court has addressed 6n
the Brady issue, Kyles v Whitley, to have reported that
to the defendant;- |

"Kyles v Whitley, and I have a copy of every
decision that the Supreme Court of the United States has
addressed on the'Brady question, stadrting With Brady
versus Maryland,»Agurs, the Aéurs case, Bagley Veréﬁs
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the United States and lastly Kyles V Whitley. The

 Supfeme.Court of the United States in Kyles v Whitley

has held in no uncertain terms that anything that is

Within the bosom of anyone within Ehe investigating
agency, within their knowledge 6r anything.in the
district attoiney’s office or anythihg in the sheriff’'s
office with reference to this ¢ése, it is indeed Brady
material if it‘is'exculpatory and‘there's né quesfion
about that. And if the Court Wishés,'I will hand you
copies of those decisions and especially the Kyles'b
decision. | |

| .It is unimportant; it is quite unimpdrtant as to
whethef or not Mr. Simpson or Mr. Sutton or whomever
heard this placedvany credence or any stock in it. Thét
is not the important thing. The fact even that what he
said might have been inadmissible as a matter of law is
unimportant because it was said in Giles v Maryland, a
very similar Brady case, reported in_87:Supreme Court.at
page 792, which follows the Brady’decisioﬁ by three
years in a concurrent concurrénce.--Aconcurrihg opinion
by Justice Forbes on page 809; where he said, the

dissenters asserted that the majority erroneously

substituted its appraisal or the weight to be attached

to the suppressed evidence for a jury’s possible
evaluation and that it erred in applying this stringent
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-- too strihgent a test of admissibility.

I.do not agree that the State may be excused from
its dﬁty to disclose material facts known to it prior to
tiial solely because of a conclusién that they would not
be admissible at trial. The Stéte’s obligations ié not
to convict but to see that so far aé possible truth
emerges.

.I'm troubled also not only by the nondisclosure but
I'm troubled with the fact that no effort was madévand :
it too is the‘uncontradictea e?idence to place anything
in the file and they say there waé an open file policy
where you can come and look at everything that’s in it
but yet there’s nothing in it with reference to the fact
that Mr. Hudgins made that direction. I am troubled
indeed. | |

As Kyles v Whitley poihts out in the body of the

opinion, the good faith or the bad faith of the

proseéution is irrelevant. It is what has occurred. But

lét me hit this point and then I’'m going to -- I'm going
to_rest.‘If this had been réported at least we Would
have had the opportunity to have checked it out. We
couid have followed it out. It may have.been at that

point in time, even Mr. Boyd might have said, well, I

‘take the Fifth Amendment. I mean, I'm not suggesting

that he would or that he wouldn’t. Let’s assume that he
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did. Then it could very well be admissible under the
necessity exception to the hearsay. He would be
unavailable if he took the Fifth Amendment. Then the

next question would be for the Court to determine

whether or not under the circumstances there was a

reasonable indicia of trustworthiness for it to be
admissible under the hearsay exéeption, But all éf,that
has been short circuited and we have not had that
opportunity. Fair.is fair and.what has happenéd‘here
for whatever reason that it hés happened is it just
turns logic upéide down. |

We feel that under the facts of this caée that it
is in the interest of justice and interest Qf,fairness

for this young man to be awarded a new trial by this

Court. Thank you for your kindness and I’'m sorry abéut

Your Honor’s loss. I didn’t know about it until todéy.
.THE COURT: Thank you, Mr. Cook. All fight,
Counsel. Thank you. I've receiVed the motion and the
evidence and I’11 be ruling on this shortly.
MR. SIMPSON: Thank you, Judge.

MR. COOK: Thank you, Your Honor.

T hkkkkkhkkkhkkkkhkkhkhkkhkhkkhkkkk*k
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